














regulation of significant business mergers and acquisitions;

legislation to protect misuse of databases (both electronic and in written form).



PRIVATE VERSUS PUBLIC STATUS

Establishing a plc

A plc can be established either by incorporating a new company as a public limited company
or by re-registering a private limited company as a public limited company.

Incorporating a company as a public limited company

The documentation required for registration of a public limited company is similar to that
required for a private limited company (see Part A above). However a public company must
comply with certain provisions of the Companies Act 2006 ¢.g. as to the minimum amount of
share capital (see below). Further, the name of the company must end with the words “public
limited company” or “plc”.

Whereas a private company may commence business immediately upon incorporation, a
newly incorporated public company may not commence business or exercise any borrowing
powers until it has received from the Registrar of Companies an additional trading certificate
confirming that the minimum capital requirements have been complied with (see 2 below). In
order to obtain a trading certificate, it is necessary to make an application to the Registrar of
Companies.

It is not necessary, however, for a public company to obtain such a certificate if such public
company has been established by way of re-registration of a private company (see below)

which can commence trading immediately.

Conversion of a private limited company to a public limited company

The company must pass a special resolution to re-register as a plc. In particular the company
name must be altered to end with the words “public limited company™ or “plc”, and the share

capital may have to be altered to reflect the minimum requirements (see 2 below). Changes to
the Articles of Association are also often necessary and/or desirable.

The company must then submit to the Registrar of Companies:

o a copy of the special resolution to re-register as a plc:

. an application to re-register as a public company (which must include a statement of
the proposed secretary, if the company does not already have one);



. the new articles of association;

o a copy of the most recent balance sheet (as at a date not more than seven months prior
to the application), together with an unqualified auditor’s report thereon;

o a written statement by the company’s auditor that as at the balance sheet date the
company’s net assets are not less than its called up share capital and undistributable
reserves;

o a statement of compliance by a director or the secretary that the requirements of the

Companies Act as to re-registration have been complied with; and

o a valuation report (only required where there has been an allotment of shares since the
date of the relevant balance sheet otherwise than for cash, subject to some exceptions).

If satisfied, the Registrar of Companies will issue a new certificate of incorporation on re-
registration and a certificate enabling the company to do business as a plc. Re-registration
takes effect automatically on the issue of this certificate.

Minimum capital requirements

There are no minimum requirements for a private company. For a public company:

o issued share capital must be at least £50,000 (nominal value) (or the euro equivalent);
and
o cach share must be paid up as to at least 25% of its nominal value and the whole

amount of any premium.
Company secretary

The directors should ensure that the secretary of a public company has the requisite knowledge
and experience to carry out the function of company secretary and either:

. is professionally qualified as a barrister, advocate or solicitor, or a member of a
recognised professional body of accountants or secretaries; or

o for at least 3 of the 5 years preceding his appointment held the office of a secretary of
a public company; or

o appears to the directors to be capable of discharging the functions of company
secretary by virtue of holding or having held any other position or being a member of
any other body.



A private company is not required to have a secretary. Where a private company does choose
to have a secretary, there are no such applicable statutory qualification requirements.

4 Directors

A private company need only have one director; a public company must have at least two.

Private companies may make “quasi-loans” to directors, whereas a public company may only
make “quasi-loans” to directors if sharcholder approval is obtained.

5 Administration and Decision-Making

Private company sharcholders may pass resolutions by means of written resolutions whereas
public companies are required to hold general meetings.

Private companies can take advantage of certain relaxations in administrative requirements
¢.g. they are not required to hold an Annual General Meeting and can dispense with the annual
appointment of auditors by relying on “deemed reappointment” provisions set out in
companies’ legislation.

6 Transactions in Shares

A public company may offer shares to the public whereas a private company may not.

There are various market regulations which apply to certain dealings in the shares of public
companies whereas such regulations will often not apply to private companies.

Both public and private companies may issue redeemable shares, and both may purchase their
own shares, subject to compliance with procedural formalitics. However, only a private
company can apply capital in the purchase or redemption of its shares where it has insufficient
profits available.

A public company may only effect a share capital reduction with court approval; however, a
private company can take advantage of a share capital reduction procedure which does not
require court approval.



Financial assistance

Section 678 of the Companies Act 2006 restricts the ability of a public company to give
assistance for the acquisition of shares in it. Whilst there are some exceptions, these generally
fall into narrow categories. Therefore, for public companies, very real barriers to giving

financial assistance exist.

Private companies, however, are no longer generally subject to the financial assistance
prohibition, having been removed from the scope of that prohibition with effect from 1
October 2008.

Publicity requirements

“Small” and “medium-sized” private companies may be permitted to prepare and/or file less
detailed accounts with the Registrar. Similarly, “dormant™ private companies may dispense
with the services of an auditor. No such provisions apply to public companies.

Private companies are allowed a longer period to file and deliver annual reports and accounts:
9 months after the end of the accounting reference period, as opposed to 6 months for public
companies.

In addition to the record keeping and publicity requirements relating to private companies (see
Part A above), a public company whose shares are traded on a regulated market or a UK
prescribed market is subject to disclosure requirements under the FSA’s Disclosure Rules and
Transparency Rules. Individuals who control the exercise of voting rights in a certain
percentage of shares in a public company are liable to disclose details of such interest within
the prescribed time limits.

Distribution of profits

A public company is subject to restrictions on the distribution of profits additional to those
applicable to all companies, i.¢. a public company may only make a distribution if its net
assets do not fall below the aggregate of its called-up share capital and its undistributable
reserves. Briefly, undistributable reserves are defined in the Companies Act 2006 as:

. share premium account;

J capital redemption reserve:



o the amount by which the company’s accumulated unrealised profits exceed its
accumulated unrealised losses: and

o any other reserve prohibited from distribution by other legislation or by the company’s
articles.

This effectively means that in the case of public companies, any net unrealised losses must be
covered by realised profits.

The law is stated as at October 2009. The above information is designed to provide for guidance
purposes only a general introductory summary of the subject matters covered. It does not purport to
be exhaustive nor to provide legal advice nor should be used as a substitute for such advice.

For further assistance please contact your usual contact or Ken Woffenden at the first instance.
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